Q: I listened to Vice President Cheney blame "trial lawyers" for high health care costs and a variety of other economic ills. Is he right? I do know that health care costs for our little business are out of control, and I have been sued twice. Tort reform sounds good to me.

Vic, Amarillo, Texas
A: Let me begin by stating that I was once a trial lawyer — of sorts – and not a very good one. My one and only trial proved that.

With that caveat, let me also say that I have come today to praise trial lawyers, not to bury them. 

It is easy to point to lawyers and say they are the problem. Everyone does it, until of course, you need one. Cases in point: 

• When then-Governor Bush needed a point man in Florida for the recount, whom did he hire? A trial lawyer (James Baker.) 

• Whom did Al Gore hire? A trial lawyer (David Boies.) 

• When a doctor is sued, whom does his insurance company hire to defend him? A trial lawyer.

• Who will you hire if you ever need to sue someone or defend a lawsuit? You bet — a trial lawyer.

• And what if you are wrongly (or rightly) arrested, what will you do? Who stands between you and the full weight of the state, with its almost unlimited budget and army of lawyers trying to keep you behind bars? You know it — your trial lawyer. 

Insurance companies have their army of lawyers. The state has divisions of attorneys. Big business has floors full of lawyers. Yet we are led to believe that the problem with the system today is that it is the lawyer left to the rest us individuals, the oft-maligned trial lawyer, that is the real problem? 

You have got to be kidding me. You are being sold a bill of goods, my friends.

There are those who want you to think that "trial lawyers" are nothing but money-grubbing leeches, and some are, but my experience is that most attorneys are hard-working, intelligent, mostly honest people trying their best to zealously represent their clients. Are some bad? Of course, but are there not bad eggs in your profession too? 

To pin the blame on out-of-control health care costs on lawyers who defend the "little guy" is scapegoatting at best and dishonest at worst.

Now, I will say that the legal system is far from perfect. Bad cases do clog up the system (though not as many as you are led to believe), cases take far too long to resolve, the cost to business to defend a lawsuit is enormous, and some tort awards are ridiculous. (Generally speaking, torts is that area of law that deals with injuries involving pain and suffering.) Some sort of reform along these lines makes sense.

But do you really want to limit how much you can get if you are severely injured by a doctor or business? Because that is what "tort reform" euphemistically refers to.

Let's say that you hear about a litigant getting a $10 million award. There are usually two parts to that. Let's also say that $5 million of that is for pain and suffering. That is too much, right? Maybe, and maybe not. What is the value of a brain? Such awards almost always accompany a horrific, life altering event. What is the value of a spine? Moreover, when someone is hurt like that, you must consider not only the cost of their medical care for the rest of their life, but also what they would have made working for another 30 years or so. Suddenly $5 million may not seem so high.

The second $5 million in our hypothetical $10 million award would be the "punitive damages." Punitive damages are intended to punish the wrongdoer, and are only applicable in cases of gross negligence or intentional misconduct. Should they be curbed? Again, I am not so sure, for two reasons.

First, when a punitive damage award is too high, the judge has the power to reduce it. For example, A California court recently ordered the reduction of a punitive damage award against Philip Morris Inc. from $25 million to $9 million. Secondly, what other remedy is there to punish a corporation that intentionally hurt someone? You cannot send it to jail. A hit in the bottom-line is about all you can do. 

To cap punitive damages or pain and suffering awards, especially when they are far from the main cause of skyrocketing healthcare costs, is (ironically) cutting off your nose to spite your face. 

Today's tip: Sick of lawyers altogether? Then go to www.Nolo.com where you will find a wealth of information, books, and software to help you handle your legal affairs on your own.

