Q: My wife and I are getting divorced. What I want to know is whether she has a claim to half of my business.

Joe, Nevada

A: Getting divorced is never an easy thing. It is certainly made more difficult when you own a business. Complications abound: Deciding who owns the business, who will own the business, and whether to keep it running or liquidate it are but a few of the issues that must be addressed throughout the divorce proceedings.

The first thing to consider is ownership. While it may seem simple to you – “of course I own the business” – that is not always so. For example, if you live in a community property state, it is likely that your spouse legally owns half of the business by operation of law. In all other states, your spouse may be said to own part of the business if he or she has put money or energy into the venture. 

If that is the case, then division of the business must become part of your divorce proceedings. You have three options:

· The husband can keep the business for himself

· The wife can keep it for herself, or

· You can sell it and spilt the proceeds

The answer usually depends upon whose business it is. It is unlikely that a wife who owns an interior decorating business would want to give it up, and equally unlikely that her husband would want it. But even so, if he legally owns half of it, and she gets it, then he must get something of equal value in return. In most cases, it would be the family home since a business is normally a very valuable asset. If you don’t want to do that, then you would need to sell the business. 

Sometimes it is the case that the other spouse has no legal claim on the business. This usually occurs either when the marriage was relatively short in duration (say three years or so) or when one spouse started and ran the business before ever getting married. If that is so, the question then becomes: How do you protect your business during your divorce?

The key is documentation. You must have proof that the business is yours alone and that your spouse has no claim to it. If you can establish that the business is your separate property, and not jointly owned marital property, then it should be yours to keep upon divorce. Here’s how to figure out whether that the business is really yours alone:

· Document how many hours a week you spend at the business versus how many hours a week your spouse spends there. If your spouse never goes to the business, it is more likely to be called yours.

· Who has the right to sign checks and contracts on behalf of the business? If it is only you, then again, the chances of the business being called yours alone are much higher.

· Keep track of who puts how much money into the business. The more your spouse puts in, the higher the likelihood that it is half theirs.

· Does your spouse draw a paycheck from the business? What about you; do take a draw or get a paycheck? If your spouse is paid through the business, a court is likely to conclude that he or she owns part of the business.

One last note: There are two ways to get divorced – contentiously or cooperatively. The more you cooperate, the less the divorce will cost, both emotionally and financially. If you endeavor to be fair with regard to the business, the chances are that both it and you will survive the divorce intact.

Today’s tip: Are there businesses you can’t run from home? Yes. For example, there are certain products that are illegal to produce in the home: Fireworks and other explosives, and medical supplies and drugs are prohibited in most states. The manufacture of food and clothing at home is highly regulated or prohibited in some locations, and if you are allowed to produce food for resale at home, you will have to comply with strict health regulations. Generally, if what you do can affect the health and safety of others, it will be regulated and could be prohibited as a home business.

