Q: I understand that the Supreme Court recently made some ruling that made it easier for employees to sue their bosses for discrimination. Is that right? How does it work? I am concerned because I have a staff member who is a bit of a loose cannon.

Mike
A: Well let me start off by saying that, while constitutional law was my favorite class in law school, I am far from a constitutional scholar, and like most lawyers, rarely saw a con law case in my actual practice (a grand total of once.) 
Nevertheless, as a student I always enjoyed reading about the various cases that came before the court and seeing how the nine justices crafted solutions to so many different problems, all from the same document. 
(I would also like to climb on a soapbox for a moment and say that, despite all the heated rhetoric you hear these days about “activist judges,” the fact is, the founding fathers of this country intended our judges to be activist. We have three branches of government, and it is the job of the judicial branch to prevent the other two from over-reaching. Doing so requires “activism” i.e., deciding what the law is, and is not. Show me a judge who doesn’t rule and interpret the law and sometimes step on legislative toes and I’ll show you a judge who is not doing his or her job.)
OK, I feel better.

You are right Mike that the court did make a significant ruling last week with regard to discrimination lawsuits, but you err in your interpretation. The justices did not make it easier to sue for discrimination, instead, they made it easier to sue for retaliation; that is, there are times when an employee alleges some sort of discrimination on the part of the employer and as a result the employer retaliates against the employee. This could be a demotion or a termination, for instance.  

When this does happen, it traditionally has been difficult for the employee to prove that the reaction was in fact retaliatory.  Up to now, to succeed in an employment discrimination retaliation lawsuit, the employee had to show three things:
1. That he or she engaged in some sort of “protected conduct” -- such as filing a discrimination claim with the Equal Employment Opportunities Commission (EEOC), or filing a racial discrimination lawsuit, or leaving a job because he or she got called up to go to Iraq.
2. That, as a result, the employee suffered from some “adverse employment action”
3. That the adverse action was not a coincidence or due to some other reason, but that there was a cause-and-effect relationship.
In its decision in the case Burlington Northern & Santa Fe Railway Co. v. White, the court decided that the “adverse employment action” (No. 2, above) need not be something as clear cut as being fired to be retaliatory, but instead, any “materially adverse” action that would prevent a “reasonable worker” from complaining about discrimination now constitutes retaliation. This is a much easier standard to reach.

The essential facts explain this well: Sheila White was a forklift operator for the Burlington Railroad. After accusing her boss of sexual harassment, Ms White was suspended for 37 days and reassigned to a job where the work was far more physically demanding and time consuming.

Though she lost her sexual harassment suit, she subsequently sued for retaliation as well. Here she was successful and was awarded  $34,000 by the trial court. The Supreme Court affirmed, holding that even a transfer to a lesser job is illegal retaliation.
What this means for you is that you cannot retaliate in any way when an employee exercises a legal right (such as serving on a jury, taking time off to have a baby, alleging sexual discrimination, and so forth.) If you do react to such an action, your reaction better not be retaliatory in nature. As the case at bar proved, retaliation can take many forms.

The important thing then is to allow employees to exercise their legal rights and to not retaliate against them when they do.

Today’s Tip: Don’t make the mistake of thinking that discrimination and retaliation suits do not apply to you. Retaliation claims have more than doubled in the past ten tears and make up 30 percent of all cases reviewed by the EEOC.

