Q; I am planning on moving my business into my home, figuring I can save on rent and other expenses, and be closer to the kids. I have never run a home-based business before and my chief concern is that I do it legally. Is there anything in particular I should be concerned about?

Mary, Maine

A: First of all, from a business perspective, running a business from home can certainly be a good idea since it does indeed help keep overhead low, and that’s a big bonus. And if you can maintain a balance between work and home life, working from home can also make life easier.
But that balance is indeed key. I worked from home for several years. As I always said – “The good news about working from home is that you see your kids a lot. The bad news about working from home is that you see your kids a lot.” 

Certainly we are not alone, Mary. It is hard to say with any certainty just how many home-based businesses there are in the U.S. In 1998, the Bureau of Labor Statistics said there were 4.1 million home based businesses, while a 2002 survey I recently saw pegged the number at 11 million.
Either way, the vast majority of those home-based businesses are run as sole proprietorships, and that is the first legal issue to be concerned with, and the first legal mistake to avoid. Whether you are a home-based business or not, it is almost always a good idea to run your business as anything but a sole proprietorship. 
Why is that? Because when you are a sole proprietor, you and the business are one and the same. The business’ debts are your debts and the business’ liabilities are your liabilities.
That is why it is almost always smarter to either incorporate (an S corporation is the most common) or form a Limited Liability Company (an LLC). Either one is a separate legal entity that creates what is called the “corporate shield,” which is what it sounds like – a shield between the business’ debts and liabilities and you. 

The next legal issue to be concerned with when working from home relates to zoning. Every city divides buildings up into various categories:

· Residential

· Commercial

· Industrial

· Mixed use

· And so on

The problem not a few home-based small businesses have faced is that they have run their businesses out of their home when the area is zoned strictly residential, thereby violating local zoning ordinances.

Many jurisdictions permit home-based businesses in residential areas, as long as things such as signage, traffic, the number of employees, and visibility are kept to a minimum. Check with your city or county to see what restrictions are in place in your locale.

What if your business runs afoul of those local zoning ordinances but you still want to work from home? In that case, you will need to either comply with the law or seek a variance. A variance is, essentially, an exception to the rule. You may need a lawyer to get one, and you will most likely have to present your case before some governmental body in a public forum, but you can get one.
By the same token, you will want to be sure that your business does not violate any of the covenants, conditions & restrictions (CC&Rs) that might be in place if you live in a condominium or townhome complex, or some other planned community. Look at your lease, deed, or by-laws to see what CC&R restrictions may apply.

Finally, find out whether your homeowner’s insurance covers your business, some do, many do not. 

Today’s tip: With tax season is just ending, don’t forget that that to take advantage of the home office deduction next year, you must pass three tests:

1. The portion of your home where you run your business must be used exclusively for that purpose; that is, your dining room table cannot be your home office as it is not used solely for that purpose.
2. Second, your home office must be used on a regular basis to qualify.

3. Finally, you must also be able to show at least one of the following:

· Your home office is your principal place of business, or

· You meet customers there, or 

· You use a separate structure for the business.
